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NOTICE OF SPECIAL COUNCIL MEETING 
#C19-21 

 
 
 
This is to inform you a special meeting of City Council will be held as follows: 
 
DATE OF MEETING:  WEDNESDAY, OCTOBER 23, 2019 
 
PLACE OF MEETING:  COUNCIL CHAMBERS, CITY OFFICE  
 
TIME OF MEETING:  6:00 PM   
 
 
 
PURPOSE OF MEETING:   
 
 
a)  Appeal Hearing RE: Variance Application #19-117, Lot 18, Block HB, Harper 
 
 
 
 
 
 
 
DATE MEETING REQUESTED:  OCTOBER 4, 2019 
MEETING REQUESTED BY:  WAYNE POTOROKA, MAYOR  
  
        
Original Signed by    OCTOBER 16, 2019 
Cory Bellmore, CAO   Date 



 

 

Report to Council 
 

 For Council Decision     For Council Direction X For Council Information 
 

 In Camera     
 

 

AGENDA ITEM: Board of Variance Appeal 

PREPARED BY: Libby Macphail, Acting CDO ATTACHMENTS: 
1. Letter to Appeal from the appellant 
2. Variance Application 19-117 
3. Board of Variance Meeting Minutes 19-06 
4. Board of Variance Report for Variance 

Application 19-117. 

DATE: October 11, 2019 

RELEVANT BYLAWS / POLICY / LEGISLATION: 
Municipal Act 
2018-18 Official Community Plan 
2018-19 Zoning By-Law 

. 

RECOMMENDATION 

THAT Council respectfully receive this report for informational purposes. 

ISSUE / PURPOSE 

Christine Ball (representative for the appellant Sylvain Fleurant) submitted Variance Application #19-117 for 
the 10’ setback distance between structures. The variance was denied; it did not meet the first test of 
variance in Section 307(2) of the Municipal Act: “The unusual condition is the result of the applicant’s or 
property owner’s action”. The appellant has submitted a request to appeal the Board of Variance decision.  

BACKGOUND SUMMARY 

On July 30, 2019 site visits to inspect and audit 2017 Development Permits were conducted; which included 
Development Permit Application #17-027, a permit for a 12’ by 12’ addition. At this visit, it was discovered 

that the new addition encroached upon 
the setback distance with an existing 
shed. The shed was not reported on the 
site plan by the applicant, which caused 
the distance to go unassessed. (Figure 
1). As well, the new deck was not 
originally reported in the site plan, but 
this has since been rectified by the 
appellant submitting Development 
Permit Application #19-116, which was 
approved September 18, 2019. 

 

 

 

Figure 1. Excerpt of field notes from July 
30, 2019 site visits.  



 
On August 27, 2019, Administration opened Compliance File #C19-003 and sent a first notice to the 
appellant. The appellant opted to apply for a variance application in response to this Order to Comply. 

The Board of Variance analyzed the application based on the four tests of Variance, as is required by the 
Municipal Act Section 307. The variance requested for the 10’ setback distances could not be approved, as 
it did not meet test one: “The unusual condition is the result of the applicant’s or the property owner’s 
action”, as the setbacks between structures are the result of the property owner’s action because the 
property owner had built the addition within the minimum setback distance of 10 feet.  

ANALYSIS / DISCUSSION  

As per section 308(8) of the Municipal Act: 
(8) Council shall allow, disallow, or allow the appeal with conditions as in its opinion will preserve the 
purposes and intent of the official community plan and zoning bylaw.  

Further, the Municipal Act states in 308(9): 
 (9) The decision of the council shall 
  (a) be based on the facts and merits of the case; 
  (b) be made within 30 days of the hearing 
  (c) be in writing and set forth the reasons. 

Given these sections, the analysis set forth will not be based upon the four tests of variance, but rather the 
alignment to the OCP and zoning bylaw. 

Official Community Plan 

The following long-term goals are applicable to this appeal: “Promote appropriate development of the 
historic townsite” and “Protect Heritage Resources”.  

 “Promote appropriate development of the historic townsite” 
o The land use designation is Urban Residential, which consists of low and medium density 

residential uses. The appeal is not contrary to this purpose. 
 “Protect Heritage Resources” 

o This appeal to reduce the 10’ setback distances would help protect the existing historic shed, 
as if the appeal is denied, the only available option for the appellant is to move the shed from 
it’s original location. The shed is from the gold rush era and has been well maintained by the 
appellant. Alleyways and sheds within the Downtown Core are an important Character 
Defining Element (CDE). To have the shed oriented to the front of the lot would damage this 
CDE.  

Zoning By-Law 
The following sections are applicable to this appeal: Section 7.1.2: “Accessory buildings and structures must 
be set back at least 3.05 m (10 ft.) from any principal building”.  

Administration is unsure of the original purpose of the 10 ft. setback and believe it to be a distance that was 
inherited from past iterations of the Zoning By-Law. Administration intends to look into the discrepancy that 
exists between the Zoning By-Law and the building code in order to decrease the undue hardship property 
owners have in meeting this setback distance.  

As well, precedence has now been set through this quasi-judicial proceeding due to the approval of the 
appeal for Variance Application #19-112. On October 2nd, 2019, Council approved the appeal for the 10 foot 
setback distances between structures. The facts of this case are similar to that of the prior appeal. 

APPROVAL 

NAME: Cory Bellmore, CAO SIGNATURE: 

 DATE: Oct 16, 2019 
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Board of Variance Minutes WEDNESDAY, 4th of September 2019 
 21:00 
 City Council Chambers 

 
Meeting Type: Regular Meeting: # BOV 19-06 
Facilitators: Libby Macphail 
Attendees: Jim Williams (chair), Angharad Wenz, Eve Dewald, Dylan Meyerhoffer 
Regrets: Patrik Pikálek 
Meeting Called to order at 20:34 
 Minutes 

 
Agenda Item: Agenda Adoption Presenter: Jim Williams  
Resolution: #19-06-01 Seconder:  Angharad Wenz 

THAT the Agenda for Board of Variance Meeting BOV 19-04 be accepted as presented. 
 
Discussion: None. 
 
Votes For: 4  Votes Against: 0 Abstained: 0
   
 CARRIED 

Agenda Item: Conflict of Interest    
 
Discussion: None. 

 
Agenda Item: Committee of the Whole Presenter: n/a 
Resolution: 19-06-02 Seconder: n/a 
 
Discussion: None. 
 
Votes For: 4  Votes Against: 0 Abstained: 0

 
Agenda Item: Delegations Presenter: Jim Williams 
Resolution: 19-06-03 Seconder: Angharad Wenz 
 
Discussion: 

• Ludger Borste regarding Variance Application #19-112. 
 

Agenda Item: Business Arising from Delegations Presenter: Jim Williams 
Resolution: 19-06-04 Seconder: Angharad Wenz 
 
Discussion: 

• Ludger Borste discussed the events of his lot to the Board in regards to his variance application. 
Initially, the delegate was only able to determine one property pin on the lot due to the derelict 
nature of the property. The delegate tried to ascertain the dimensions to the best of his ability. 
As he restored the historic house, he was better able to understand its location on the lot in 
relation to other structures. There is a disconnect between the 10’ setback required by the 
Zoning By-Law and the building code, as all work done by the delegate meets building code 
requirements. 
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Agenda Item: Revert to BOV Presenter: Jim Williams 
Resolution: 19-06-05 Seconder: Angharad Wenz 
 
Discussion: None.  
 
Votes For: 4  Votes Against: 0 Abstained: 0
   
 CARRIED 

Agenda Item: Adoption of Minutes Presenter: Jim Williams 
Resolution: #19-06-06 Seconder: Angharad Wenz 

THAT the minutes for Board of Variance Meeting BOV 19-05 be accepted as presented. 
 
Discussion: None 
 
Votes For: 4  Votes Against: 0 Abstained:  0
   CARRIED 

  
Agenda Item: Applications Presenter: Jim Williams 
Resolution: #19-06-05 Seconder: Angharad Wenz 
 
THAT Application #19-112 V1; Variance for the interior parcel line setback be approved as the variance 
passes the four tests, but V2; variances for the setbacks between structures be denied as it does not 
pass the first or second test of variance outlined in the Municipal Act Section 307.  
 
Discussion:  

• V1; variance for the interior parcel line setback 
o The unusual condition is the result of the applicant’s or the property owner’s action 

 The historic house is the unusual condition on the lot. The placement of the 
historic house close to the interior side lot line is not the result of the applicant’s 
action. 

o The adjustment requested would constitute a special privilege inconsistent with the 
restrictions on the neighbouring properties in the same district 
 The variance for the interior side lot line would not constitute a special privilege, 

as the house existed before most houses in the neighbourhood and no Zoning 
Bylaw existed at the time. 

o The variance or exemption would be contrary to the purposes and intent of the official 
community plan or zoning bylaw and would injuriously affect the neighbouring 
properties 
 OCP: The following long-term goals are applicable to this variance: “Protect 

heritage resources”. This variance to reduce the required interior side setback 
distance would help protect this heritage house, as it would remove the legally 
non-conforming status of the structure and allow the applicant to continue with 
restoration work. 
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 ZBL: The purpose of the zoning bylaw is to provide “orderly, efficient, economic, 
environmentally and socially responsible development” (ZBL, pg. 1). To further 
this, an interior setback is to ensure compliance with the building code and 
ensure structures are not within the blow out fire distance. The applicant has 
submitted a development permit application for a firewall to remedy this issue. 
The variance is not contrary to this purpose, as mitigative measures are in 
progress. 

o The variance or exemption would allow a change to a use that is not similar to a 
permissible use in the area 
 There is no change in the use. 

• V2; variances for the setbacks between structures 
o The unusual condition is the result of the applicant’s or the property owner’s action 

 The setbacks between structures are the result of the property owner’s action, 
as the property owner has built the house and the shed within the minimum 
setback distance of 10 ft. 

o The adjustment requested would constitute a special privilege inconsistent with the 
restrictions on the neighbouring properties in the same district 
 The variance for the minimum setback distances would constitute a special 

privilege, as new builds are expected to meet the Zoning Bylaw and there is no 
practical reason or undue hardship with meeting this requirement. 

o The variance or exemption would be contrary to the purposes and intent of the official 
community plan or zoning bylaw and would injuriously affect the neighbouring 
properties 
 OCP- The following long-term goals are applicable to this variance: “Promote 

appropriate development of the historic townsite”. The land use designation is 
Urban Residential, which consists of low and medium density residential uses. 
This variance is not contrary to this purpose. 

 ZBL- The purpose of the 10 ft. setback is to ensure compliance with the building 
code and ensures structures maintain a safe distance from each other. 
However, administration has heard conflicting information regarding whether or 
not this 10 ft. setback does align with the building code. Administration has 
reached out to Andy Isaac, the building inspector, to confirm this, and will look 
further into this possible discrepancy. The zoning designation for this use is R1, 
which allows for primary dwellings and secondary suites 

o The variance or exemption would allow a change to a use that is not similar to a 
permissible use in the area 
 The use would not be changed with this variance, however, the applicant’s 

intent is to be able to regain occupancy of the historic house and have it 
function as a dwelling. This variance does not allow for a change of use, so the 
above fact should be regarded for informational purposes.  

 
 
 
 
Votes For: 4 Votes Against: 0       Abstained: 0 

   CARRIED 
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Agenda Item: Applications Presenter: Jim Williams 
Resolution: #19-06-06 Seconder: Angharad Wenz 
 
THAT Application #19-117 be denied as it does not pass the first test of variance outlined in the 
Municipal Act Section 307.  
 
Discussion:  

• The unusual condition is the result of the applicant’s or the property owner’s action 
o The property owner built the addition in a manner that causes the buildings to encroach 

upon the minimum setback distance between structures and did not report the location 
of the shed on the site plan. Therefore, the unusual condition is the result of the 
applicant’s action. 

• The adjustment requested would constitute a special privilege inconsistent with the restrictions 
on the neighbouring properties in the same district 

o Neighbouring properties are zoned C1- Commercial. Side setbacks in this zone are set at 
0’, and because of this, buildings that are on separate properties can sit side by side. 
Therefore, this would not constitute a special privilege.  

• The variance or exemption would be contrary to the purposes and intent of the official 
community plan or zoning bylaw and would injuriously affect the neighbouring properties 

o OCP- The following long-term goals are applicable to this variance: “Strive to use a 
highest and best use approach”, “Protect heritage resources”, and “showcase Dawson 
City gold rush history” The historic structures on the lot are approximately 100 years old 
and have been well maintained in the Dawson Style, and have been adapted to a 
modern day office use. 

o ZBL- The purpose of the zoning bylaw is to provide “orderly, efficient, economic, 
environmentally and socially responsible development” (ZBL, pg. 1). This variance is not 
contrary to this purpose. The lot is zoned C1 and all structure on the lot are permitted 
uses. The purpose of the 10 ft. setback is to ensure compliance with the building code 
and ensures structures maintain a safe distance from each other. However, 
administration has heard conflicting information regarding whether or not this 10 ft. 
setback does align with the building code. Administration has reached out to Andy Isaac, 
the building inspector, to confirm this, and will look further into this possible 
discrepancy. 

• The variance or exemption would allow a change to a use that is not similar to a permissible use 
in the area 

 There is no change in the use. 
  

Votes For: 4 Votes Against: 0       Abstained: 0 

   CARRIED 

 Agenda Item: Adjournment Presenter: Jim Williams 
Resolution: #19-06-07 Seconder: Angharad Wenz 

That Board of Variance meeting BOV 19-06 be adjourned at 20:58 hours on the 4th of September, 2019. 

Discussion: None.  



Report to Board of Variance 
 
 

AGENDA ITEM: Variance Application 19-117 

PREPARED BY: Libby Macphail, Planning and 
Development Assistant 

ATTACHMENTS: 
 Attachment #1- Variance 

Application 19-117 
 Attachment #2- Development 

Permit Application 17-027 
 Attachment #3- Field Notes from 

July 30, 2019 site visit. 

DATE: August 30, 2019                                   
RELEVANT BYLAWS / POLICY / LEGISLATION: 
 Zoning By-Law 12-27 
 Zoning By-Law 18-19 

 
RECOMMENDATION 

THAT the Board of Variance approve Variance Application 19-117, as it meets the four tests of 
variance found in the Municipal Act, Division 5, Variances; 307(2)  

ISSUE  

The addition to the main office building and historic shed do not meet the required 10’ setback 
between structures, and encroach upon each other by 3’ 6’’.  

BACKGROUND 

Applicants Sylvain Fleurant and Christine Ball submitted an original development permit 
application to build an addition onto the main office building. On the site plan, the shed in the 
South East corner was not recorded and therefore, the distance was missed by the applicant. 
The CDO at the time, Micah Olesh, was aware of the shed on the site as the shed is shown in 
pictures and did not require the applicant to amend their site plan to ensure complete accuracy, 
nor did he conduct a site visit to compare the site plan with what is existing on the lot. 

Administration conducted site visits on July 30, 2019 and determined that the minimum setback 
requirements were not met.    

ANALYSIS / DISCUSSION  
The four tests of variance can be found in Division 5, Variances; 307(2).  

(a) The unusual condition is the result of the applicant’s or the property owner’s 
action 

Although the property owner did build the addition in a manner that causes the buildings to 
encroach upon the minimum setback distance between structures, the CDO at the time did not 
practice due diligence in assessing the application and approved it in error. As well, in the 
Zoning By-Law Section 4.4.1.5 it states: 

“A development officer may suspend or revoke a development permit when 

iii. the permit was issued on the basis of incorrect information or misrepresentation by the 
applicant.” 

Because of poor record keeping, administration cannot be sure if the past CDO was aware of 
the shed before approving the development permit. However, the past CDO did not conduct site 



Report to Board of Variance 
 
visits or enforce development permits, so it is fair to assume that this unusual condition is not 
the result of the applicant’s action. 

(b) The adjustment requested would constitute a special privilege inconsistent with 
the restrictions on the neighbouring properties in the same district 

Neighbouring properties are zoned C1- Commercial. Side setbacks in this zone are set at 0’, 
and because of this, buildings that are on separate properties can sit side by side. Therefore, 
this would not constitute a special privilege.  

(c) The variance or exemption would be contrary to the purposes and intent of the 
official community plan or zoning bylaw and would injuriously affect the 
neighbouring properties 

OCP- The following long-term goals are applicable to this variance: “Strive to use a highest and 
best use approach”, “Protect heritage resources”, and “showcase Dawson City gold rush 
history” The historic structures on the lot are approximately 100 years old and have been well 
maintained in the Dawson Style, and have been adapted to a modern day office use. 

ZBL- The purpose of the zoning bylaw is to provide “orderly, efficient, economic, 
environmentally and socially responsible development” (ZBL, pg. 1). This variance is not 
contrary to this purpose. The lot is zoned C1 and all structure on the lot are permitted uses. The 
purpose of the 10 ft. setback is to ensure compliance with the building code and ensures 
structures maintain a safe distance from each other. However, administration has heard 
conflicting information regarding whether or not this 10 ft. setback does align with the building 
code. Administration has reached out to Andy Isaac, the building inspector, to confirm this, and 
will look further into this possible discrepancy. 

(d) The variance or exemption would allow a change to a use that is not similar to a 
permissible use in the area  

1.1. The use would not be changed.  

 

APPROVAL 
NAME: Clarissa Huffman, CDO SIGNATURE: 

 
DATE: August 30, 2019 
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